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ProposedRule. First Notice

ADDITIONAL COMMENTS & REVISEDREGULATIONS FROM CW3M
COMPANY, INC. FOR THE ILLINOIS POLLUTION CONTROL BOARD’s
1st NOTICEOF AMENDMENTS TO 35 ILL. ADM. CODE 734 AND 35 ILL.

ADM. CODE 732

The following additional comments have been prepared by the CW3M

Companyin responseto testimonypresentedat theJuly 27, 2005 hearing.

During the July 27, 2005 hearing,considerabletestimonywas presentedand

subsequentfollow up discussionsoccurred regarding the rates developedby the

Agency and cost dataextractedby United ScienceIndustries(USI) from the LUST

Program. On the basisof the July 27, 2005 hearing,thedatapresentedand the flavor

ofthe discussions,CW3M hasmodified its proposedregulations,which are presented

in AppendixA ofthisdocument.



CW3M, CSD Environmental,and USI presentedadditional testimony and

proposedregulationsto theBoard prior to the July 27, 2005 hearing. As a result, the

Board requestedthat we eithercommenton eachother’s proposalsor work together

to develop one alternateproposal that could be presentedthe Board. During the

hearing,we all indicated that we would attemptto consolidateour efforts into one

proposal to simpli& the consulting industry’s concerns and streamline the

proceedingsfor the Board.

Contrary to our intents, we were forced into separatesubmittalsonce again.

Legal counselfor theconsultantsinterpretedtheAgency’sAugust 11, 2005 Questions

as veiled threatsof anti-trust violations. Whether intended or not, such concerns

derailedcombinedefforts of the consultants. The Agencyquestionedwhy alternate

rateswere not previously presented;ignoring the alternativeproposalpresentedlast

summerby PIPE. While we believe that theJuly 27, 2005 hearingdemonstratedthat

philosophically the consultantsare clearly aligned as to the problemsand solutions

with the First Notice regulations, we have differing approachesas to how the

regulations should be developed to correct rate deficiencies. Due to reasons

discussedabove, we cannotwork together for one combined proposal, therefore,

while we fundamentallyagreeon the best way to implement the cost portion of the

rules, we have had to prepare and submit our own versions since we cannot

corroborateon rates. Further,we believethat we arealignedon the technicalportion

of the proposedregulations. It is common practicefor partiesto unite or work
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togetherin rulemakingproceedings,however,from the inceptionof PIPE, all parties

involved havebeencarefulnot corroborateon ratesetting.

On the basisof the testimonyof USI and their considerableeffort to extract

real data from the LUST Program and properly evaluate the data, CW3M has

modified its proposal in a mannerthat would allow the proceedingsto move forward

while ensuringthe long-term rate establishmentby the LUST Program is fair and

reasonableand won’t lead to the demiseof those providing LUST remediation

servicesin this State. CW3M attemptedto simplify SubpartH into a user-friendly,

lesscomplicatedformat while allowing for reimbursementofreasonablecosts.

As a prefaceto furtherdiscussionregardingour proposal,we mustqualify and

acknowledgethat we havenot, nor hasUSI developedtheperfectrule. However,either

proposalis muchcloserto a fair andequitablerule asopposedto theonespresentedby

the Agency. The parties most active in this rulemaking process are engineers,

geologistsand scientistsand are not professionalrule makers. Our proposal requires

polishing and some re-crafting to enable it to work completely within the entire

framework of the regulations. We also believe that the concept of threshold or

expeditedand maximum ratedevelopmentneedsadditionalthoughtand input from the

Boardand the Agencyto convertthe concept into rules, however,we believe it is the

solution that cansatisfyall parties,andmoreimportantly, theneedsof the program.
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USI’s review and analysesof the dataalso confirmed the Agency’s earlier

testimonythat extractingexact task costs from the historical datais not practicalor

even possible,given the wide variety of task namesand breakdownsby the various

consultants. For thesereasons,USI could not further breakdowncostsbeyond“early

action”, “site classificationor investigation”and“correctiveaction”.

During the July 27, 2005 hearing, there was discussionof creating both

“threshold” and “maximum” rates. The thresholdrate would be a lower rate. To

entice a consultantor owner/operatorto attempt to reach thoserates, the program

needsa carrot. The most favorablecarrotthat could be offeredwould be speedingup

the review processso that the project and reimbursementcould move at a quicker

pace. Our proposedregulationspresentlanguageallowing theAgencyto developan

expeditedreviewprocessfor budgetrequeststhat can meetthethresholdor expedited

values. While theAgency hastestified it hasa right to 120 daysfor review, the truth

of the matter is that it hasa mandateof 120 days, and a mandatecan be shortened.

The expeditedreview would be compatiblewith the Agency’s current processof

screeningor auditing reportsfor a full review ratherthan conductinga full reviewon

eachandevery submittal.

In the spirit of negotiation, we are suggestingthat the Agency’s initially

proposedrates be usedas interim thresholdor expeditedvaluesuntil a processis in

place to collect and evaluateprogram cost data, It hasbeenclear throughoutthese

proceedings,and confirmed by USI’s statisticalanalysis,that the Agency’s ratesare
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seriously flawed and do not representtrue costs,and we are not endorsingthe rates,

however, they could be usedon an interim basisas being somewherenearor below

the 50% thresholdproposedfor the expeditedrates. USI’s statisticalanalysisof the

Agency’s files clearlydemonstratesthat theAgency’sratesarenot consistentwith the

rates historically and currently being deemedreasonableby the Agency, which was

the statedjustificationofthoseratesbut not supportableordefensible.

The Board statedin the First Notice “Although the Agency’smethodologyfor

determiningthe maximumrates is not statistically defensible,the Agency’sdata is

from actual applicationsfor reimbursementfor sites in Illinois. The Agency‘s

testimonyis that the ratesasdevelopedwill be inclusive ofninetypercentofthe sites

remediatedin Illinois (seeTr.3 at 52) andbasedon the Agency’sexperiencethe rates

are reasonable(see Tr. 3 at 54-56). Therefore, the Boardfinds that the Agency’s

methodfor developingthe maximumpaymentamounts is primarily basedon the

Agency’sexperienceadministeringthe USTprogram in Illinois. The Boardfurther

finds that the rates are reasonable. Any deficiencies in the maximumrates are

obviatedby the languagedealingwith extraordinarycircumstancesand the addition

of the biddingprocess. “ The phasetotals presentedby USI’s statisticallydefensible

data, taken from actual LUST reimbursementapplicationsin Illinois, indicate a

deficit exceeding60%, for consultant services,over the life of a project. This

exerdise invalidates the credibility of the entire Agency rate structure and

“experience”,as CW3M, andeveryotherentity that hasoffered anopinion on Subpart

H, has tried to point out throughoutthese proceedings. The “experience”of the
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Agency is also brought into questionwhen proposingrates basedon the assumption

that 051-IA regulationswill haveto be violated. While bidding is an option in some

cases,it addsunnecessarytime delaysand expenseto the programthrough the bid

procedureitself Setting realistic rateswould not require bidding on a regular basis

(over 10% of the time), thereby reducing overall costs. Bidding for consulting

services,especiallyfor eachphaseof the project, is not practical, nor is a turnkey

consultant’sability to obtain competitive bids when they are capableof doing the

work themselves.

If the proposedrateswere reflective of the marketand consistentwith rates

previously deemed reasonableby the Agency, there is little doubt that these

proceedingswould havebeenless controversialand the Agency might havesecured

the supportof industry. To move theseproceedingsforward in a positive manner,

andremovethe animosity from betweenthe regulatedand regulators,it is essentialto

developreal and reasonablerates. Further, the Act requiresthat all reasonablecosts

be reimbursable.

During the July 27, 2005 hearing, another interesting point was raised;

developinglump sum paymentsmaybe in violation of theAct. For this reasonandto

properly collect data, we believe that payment requests,particularly for the more

variable personnelcosts, should be submitted on a time and material basis. If

consultantsare required to cap their submittalsat a maximumbut submit costs less

that the maximum lump sum rate, they areclearly on the losing sideof the lump sum
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“win some,lose some” rationale. On the flip side, paymentof lump sum maximums

when the costs incurred don’t reach or exceed the maximum pay more than

reasonablecosts,as definedby theAct.

It is CW3M’s opinion that IEPA wants to realize a cost savings by forcing

industry to accept substantiallyless reimbursementthan prevailing market rates or

ratespreviouslydeemedreasonableas well as forcing industry to now comply with

secretor undefinedscopesof work. The impetusto include rateswas that the secret

“Rate Sheets” used by the Agency were about to be invalidated,and the Agency

neededa replacementsystemfor review. Now that the ratestructurehasbeen made

public and the Agencyand Board are unwilling to developdetailedscopesof work

for the lump sum paymentamounts,the Agencywill try to force fit additional tasks

into the lump sum rates. Now insteadof secret“Rate Sheets”we will have secret

scopesof work, which will havethe samenegativeimpact on the industry as the

secret“Rate Sheets”did, higher ratesof appeals,andincreasedanimositybetweenthe

Agency and the consultants. The Agency has refusedto disclose what tasks it

includedwhendevelopingthe ratesor whattasksshouldbe inclusivewithin the lump

sum paymentamounts. Either the Agency is unableto list specific tasks to include in

a lump sumratebecauseIEPA doesnot haveadequateexperienceto know what tasks

to list or, basedon the IEPA’s Responsesto Pre-FiledQuestions,June 14, 2005, the

Agency intendsthat any taskthat maycomeup or that was not previouslyaddressed

as being part of the lump sum paymentamountswill later be deemedas part of the

rate.
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CW3M is proposingtask lists and scopesof work as part of the attached

regulation,however,we feel that the final task listsand scopesof work would bestbe

developedjointly by the Agency and the LUST Advisory Committee, but be

publishedperiodicallyby the Agencyoutsideof the confinesofthe rules. This allows

modifications without the cost and time necessitatedby rulemaking proceedings.

Similarly, the ratestructureshould also be managedin the sameway. As the entire

country is awareand intimately affectedby HurricaneKatrinaand skyrocketingfuel

prices, the Agency and Board should be madeawareof how theserising costs affect

remediation work. Mobilization, travel, equipmentoperation,materials (including

PVC piping), shipping,utilities, etc. haveall increasedfor all of us conductingthe

work. Rate structures should be establishedin ways that allow for what are

sometimeshigherbut maybeonly temporarycostsincreases.However,mirroring the

Agency’s structureof SubpartH, we havepresentedthe ratesand scopesof work as

appendicesto the proposedrule.

Our interpretationof the Board’sopinion is that eventhoughthe ratesmay be

flawed, with the bidding and unusual circumstancescontingenciesthe Agency’s

proposedrates,wheretoo low, should be adjustedto marketconditions. This could

be plausible and possiblyeven acceptable,however, the Agency hastestified that

therewill be very few reasonsfor them to acceptor approveunusualor extraordinary

circumstances. This is at the heart of our concernsover the rate structure IEPA

proposed. For the reasonsoutlined in USI’s testimony,the bidding of professional
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servicesis not practical, nor is bidding by turnkey consultants. For thesereasons,

alternativesotherthanthe bidding needto be provided.

Failure to adequatelyand fairly adopt rateswill havelittle impacton how the

Agencydoesbusiness.However,a poorly designedsystemof determiningmaximum

rates can have a seriousimpact on owners,operatorsand thoseof us providing the

services. The futuresof our businessesareat stake. Thetyrannicalmonarchythat the

Agency has becomecollects the money, makes the laws, then spendsthe money

lavishly upon itself, while giving the taxedthe leftovers. Consultants,who haveno

standing in the eyesof Agency,are now proposedto be regulatedby them as well,

through the auditing language. If any fees as a result of this new self-appointed

authorityaredue, we are sure theywill be in a “whateverit takesto do thejob” lump

sum alreadycreated.The LUST fund was establishedto protectthe environmentand

to assistownersand operators,not to createa bureaucraticregimewhich answersto

no one. The Board, throughthe invalidationof the illegal “rate sheets”hasstoodup

to them once,and we are askingthem to do it again,on behalfof the taxpayersand

the owner / operators,sooner rather than later. The conceptof taxation without

representationwas the impetusfor the revolutionarywar. An uncooperativeAgency,

coupledwith an expensiveand untimely appealprocesshasnot provided the owner/

operatorswith a voice. We areaskingthat the Boardbe that voice.

The Agencytestifiedthat the proposedrateswere developedwith the input of

industry and are generallyconsistentwith the ratesthe Agency currently approves.
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Significant testimonywas presentedduring last year’sproceedingsthat only limited

rateswere developedwith industry’s input and when industry’s input was used for

professionalconsultingservices, the Agency misused the information it obtained

from industry becausethe Agency only usedonly portions of the information rather

than the whole andskewedthe numberof hours industry suggestedfor certaintasks.

Testimony presentedduring the July 27, 2005 hearingconfirmed that the proposed

rates were not consistentwith rates the Agency is currently or had historically

approved;the Agency’s proposedratesare considerablyless. Again, this suggests

that the Agency’s proposedratescannotallow for reimbursementof reasonablecosts,

clearly in violation of the Act.

From the commentsmadeby the Board in its presentationof First Notice, we

interpretedtheir useof the Agency’s ratesnot as an endorsementof thoseratesbut as

the only alternativethey felt had beenmadeavailable. Although an alternateproposal

was submittedby PIPE, it went unnoticed. It hasbeenour intention to providethe

Board with alternativerates. However, following severalattemptsto developrates,

several factors make the task impossibleto extract enoughrepresentativedata to

accuratelyquantifypersonnelcostson a per taskbasis.

The testimonyanddata presentedby USI atthe July 27, 2005 hearingconfirm

that the Agency’s proposed rates are inadequateas well as severely flawed.

Extractionof data in the format by which the Agency framed SubpartH cannotbe

accomplishedand converted into rates and defendedby any acceptablestatistical
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analysis. US! encounteredthe samedifficulty that the Agency did; the data is not

easily sorteddueto differing job classificationsand billing structuresby consultants

preparingreimbursementclaims. USI did, however,successfullyextractrelevantand

defensibledatafor the phasesof LUST remediation. We attemptedto developa rate

structureutilizing this information, however,without all of the data, we could not

developthe normal technical situationto correspondto the eachof the phases. For

example,personnelservicesfor site investigationare roughly representedby two

categories:report preparation/dataevaluationand field activities (drilling/sample).

Was the normal situationreflective of five wells and threeborings per site/phaseor

somethingaltogetherdifferent, suchas twenty-fivewells and fifteen borings? Hence,

the importanceof a scope of work. Without knowledgeof the amountor level of

work, the ratesare meaningless. It doesn’t require muchthought to concludethat a

site requiringmoreextensivework will havehigherpersonnelcosts.

We believe our proposal utilizes the basic framework that the Agency

proposed, however, it offers an opportunity to create a rule that meets the

requirementsof the Act, allows owners and operatorsto be fairly reimbursedand

establisheda forum for the Agency and outsideaffected partiesto work togetherto

refine the processof reasonabledeterminationsfor the long-term viability of the

Program. Thewide gapbetweenthe Agency andthe owner/operatorsandconsultants

hasbeenapparentat every stageof the rulemakingproceedings.The gap represents

the samegap in paymentof reasonablecosts. The Agency’s rates will force many

consultantsout of businessin that we cannotoperateat a significant loss year after
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year. Ownersand operatorscannotor will not assumefinancial; liability for costs

that the Act guaranteespaymentof The Agencyhasnothingto lose.

One concernvoicedby the Agencywas that if consultantssubmit proposalor

claim during a datacollection period, they would intentionally drive up the costs so

that the resulting rateswould favor them. This notion attacksthe characterof those

of us~20striveto work efficiently andonly bill for quality work as costsare incurred.

For this reason,we have proposedthat professionalservice chargesbe billed and

submittedfor reimbursementin a time and materialsformat. Only chargesthat were

actuallyandlegitimately incurredwould be submittedfor payment.

To adopta rule that is fundamentallybad becausethe alternativesare not in

the sameformat or alternativeratesare not presentedin the exact format as initially

presentedby the Agency or haveyet to evolve into the perfect rule is wrong. Just

becausethe Agency presenteda proposal,thereis nothingthat requiresthe Boardto

adoptit if it cannotrealistically work to the bettermentof the program.

Although this programwas intendedto treatall owners/ operatorsequally, the

result of this particular rule is discrimination againstsmall business,especiallyone

locatedin an areawithout high property values. In desirableurban areas,the land

beneatha LUST site canstill be quite valuable,making out of pocketexpensesfor a

particular owner / operator much easier to absorb. For an ongoing business,

especiallya large one, out of pocketexpensescan alsobe absorbed,but, for a single
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station owner in small-towndownstateIllinois, the land is almost worthless,and the

income ended when the station closed. There is no way to absorbincreasedout of

pocketexpenses,which is a by-productof a deficientreimbursementprocess.This is

part of the reasonwhy there are so many inactive open LUST incidents in Illinois,

and the proposedrule only makesit more difficult to remediatethem by increasing

the out of pocketcoststo the owner/ operator.

Although CW3M and US! independentlysubmittedproposals,we believethis

effort is a positivesteptoward flushing out ideasandconceptsto developa rule worth

finalizing. We could support either proposalor a me16~r~j,fthe two. CW3M

proposeduseof theAgency’s ratesas expeditedinterim rates. Although the ratesare

flawed and haveno real merit, they maymirror the 50% targetof the expeditedrate

structureand were proposedas a compromiseto keep the processmoving forward

and give the Agency some senseof structureduring data collection and provide a

carrot for industry to attemptto meet lower rateswhereapplicable. USI’s proposed

ratesare, however,much closer to the real world and actual marketconditions. We

could support their rate structuresand the appendicesthey havedevelopedfor rates

and scopesof work. The rates presentedby US! truly reflect unit rateshistorically

and currently deemedreasonableby the Agency. Mountainsof data, in the formsof

reimbursementpaymentsand approvedbudgetscould be provided to the Board to

undeniablydefendthe rates. We haveno objectionsto any of the technicalchanges

in 734 as proposedby USI. Many of the proposedmodificationsare the sameas

thoseproposedby CW3M and commentedon during theseproceedings.A few of the
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modificationshavethe sameintent but variableproposedalternativelanguage. The

Board can evaluatethose issuesanddeterminewhich languageis bettersuited to this

rule.

In summary, we feel that the Board needs to exercise its authority and

responsibilityin theseproceedings. This rule, as proposed, is not ready for Second

Notice, unlessthe primaryconcernis to protectthe LUST fund, at the expenseof the

protectionof the environment. If environmentalprotectionis a primary concern,and

protectionof the LUST fund is also desirable,then the rule needsto be significantly

altered. If the needsof small owner/ operatorscarry anyweight, then the rule is not

readyfor SecondNotice.

There has been no supportof the Agency’s proposal or the Board’s First

Notice. From Rff1Ofl~ te numerousparticipants in these proceedings,no

participant has steppedforward to defend the Agency’s proposalor processof rate

development. The Board needs to be more responsiveto the numerous public

testimonyandcomments.

The Board hasthe authority to direct the Agency to re-evaluateits proposed

ratesandthe alternateratestructureutilizing thresholdor expeditedpaymentamounts

in addition to maximum payment amounts and coordinate this effort with the

participantsto reconfigureSubpartH. The record clearly confirms that the Agency’s

proposedrates are flawed and are substantially less than rates historically and
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previouslydeterminedas reasonable.Without properevaluationof the LUST real

data, maximum rates should not be established. To do so is unequivocallywrong,

dangerousto the health of the programand Illinois businessesand hasabsolutelyno

support. The lump sum systemproposedby the Agency allows for overpaymentas

well as underpayment,which appearto be a violation of the Act’s requirementto

reimbursereasonablecosts. In the first public hearing, the Agency statedthat there

was not time to collect data, duean urgencycausedby the LUST fund’s diminishing

balance. In the time that haspassedsincethe first hearing,the datacould havebeen

collected, analyzed,and if necessaryre-collectedand re-analyzed. The Agency’s

unwillingnessto cooperate,validatedby the Board’snearcarte blancheacceptanceof

the Agency’s proposedrule for First Notice, hasnot allowed for any opportunity to

compromise. The main thing the consultingcommunity,on behalfof the owner I

operators,haveasked for from the beginningof this rulemaking,and are still waiting

for, is a fair systemof reimbursement,basedon statistically defendablemethods,not

out of date guestimatesdefendedby improperly analyzed non-randomdata taken

from a semi-randomlyselectedfile drawer.

If the Board fails to respondto the testimony and the record, the only

remainingoption for owners/ operatorsand serviceproviders is to seeklegislative

interventionto correctthe flaws of the proposedrule.

In the opinion of CW3M, the only acceptableoptionsare, for the Board,which

is comprised of professionals with rulemakingexpertise,to do oneof the following:
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a) Utilize the alternativeproposalssubmittedby USI and CW3M, along

with informationpresentedin hearingand the public commentperiod

to reconfigureSubpartH, andbring the revised proposalthrough First

Notice again,or

b) Utilize the alternative proposalssubmitted by US! and CW3M to

reconfigure Subpart H, remove all ratesand presenta method for

which the rates can be developed using properly collected and

analyzed data and bring this revisionthrough First Notice again,or

c) Sever Subpart H and proceedwith its redevelopmentwhile finalizing

the technical portions of 732 and 734 and redirect the participantsto

work together to comeforward with a more appropriaterule, which

haspublicsupportoutsideof the Agency.

On behalfof all of the ownersand operatorswe representand for the viability of our

collective businesses,we hopethat our efforts will not have beenin vain andthat the

Board will recognize the serious flaws with the pending proposal. We will

continueto offer our assistanceand input as neededto the Board andthe Agency to

developa rule that enhancesthe LUST programand ensuresthe long-term success

andviability of the program.
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Dated: September 23, 2005

Respectfullysubmitted,

CW3M Company

By: ___________

PC 9-23-05
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